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Abstract

The fulfilment of restitution rights for victims of rape constitutes a critical component of
victim protection, human rights realization, and substantive justice, particularly within
legal systems that address sexual violence through specialised normative frameworks.
This article examines the political and legal dimensions governing the implementation of
restitution for rape victims in Aceh under the Qanun Jinayat. Restitution is analysed as
a compensatory mechanism intended to address the physical, psychological, and social
harm suffered by victims, many of whom belong to structurally vulnerable groups. Using
a normative juridical methodology informed by theories of legal politics, the article
explores both the regulatory design and practical application of restitution within the
Aceh legal system. Particular attention is given to judicial practice in rape cases
adjudicated under the Qanun Jinayat, assessing how restitution is interpreted and
applied by judges as an additional form of punishment imposed on perpetrators. The
analysis reveals that, although restitution is formally recognised within the Qanun
Jinayat framework, its implementation remains limited and procedurally burdensome.
Complex requirements, institutional constraints, and procedural inefficiencies
significantly impede victims’ ability to obtain effective compensation. The article further
interrogates whether restitution, when positioned as an ancillary criminal sanction rather
than as a victim-centred right, is capable of fulfilling the substantive sense of justice owed
to rape victims. While acknowledging these shortcomings, the article situates the Qanun
Jinayat within the broader context of legal politics, interpreting it as a state policy aimed
at ensuring legal certainty and moral accountability within Aceh’s special autonomy
framework. The article concludes that, although the current restitution mechanism under
the Qanun Jinayat has not yet achieved its intended protective function, it provides a
foundational legal structure that may be strengthened through reform, clearer procedural
guidance, and a stronger victim-oriented implementation strategy.

Keywords: restitution rights; rape victims; Qanun dJinayat; legal politics; victim
protection; Islamic criminal law

Introduction

Victims, as the party who suffers the most and is greatly harmed by criminal offenses, are
typically only involved when testifying as victim witnesses. As a consequence, victims
often remain unsatisfied with the criminal charges submitted by the Public Prosecutors
and/or the decisions presented by the judges as they are viewed as unfair to the victims'
sense of justice. This is because the criminal justice system is designed to prosecute

perpetrators of criminal acts, not to serve the interests of victims of criminal acts, as
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criminal acts are crimes that position the perpetrators as parties who are against the
state.

The criminal justice system exists to serve the interests of the state and society instead
of the personal interests of individual citizens, as is the nature of criminal law as public
law. Hence, any losses, either material or immaterial losses, including physical,
psychological, or even social suffering, have become misfortunes that must be borne by
the victims, especially victims of rape, themselves. As a result, rape victims do not receive
proper attention from the state because in the criminal justice system the loss and
suffering of victims are not the responsibility of the state. This proposition is in fact
contrary to the nature and purpose of law, namely to realize justice for all, legal certainty
and benefit. In the reform of criminal law, the losses suffered by victims of crime can be
claimed for compensation both from the perpetrators and from the state, as it is one of the
rights of victims of crime. This is a form of state accountability that must be fulfilled for
violations of human rights suffered by the citizens .

The fulfillment of the rights of victims of crime in the Indonesian criminal justice system
tends to be neglected and focuses more on the handling and punishment of perpetrators.
In light of this issue, a new idea has emerged in the form of additional punishments such
as restitution and compensation that concern more to the interests of victims of crime.
The emergence of additional punishments is also an effort to anticipate the failure of the
prison sentence model as a criminal justice solution in punishing perpetrators, yet
ignoring the existence of victims. In fact, victims also have the right to receive restitution
in the form of compensation for losses i.e., compensation for the victim's dignity, payment
of compensation for suffering, or reimbursement of costs for certain actions .

Restitution, which aligns with the Principle of Restoration to its Original Condition
(restutio in integrum), is an effort to restore victims of crime to their original state before
the crime, albeit complete restoration may not be feasible for rape victims. This principle
emphasizes that the form of restitution to victims should be as complete as possible and
cover various aspects that arise from the consequences of the crime. Restitution allows
the victims to restore their liberty, legal rights, social status, family life and citizenship,
place of residence, employment/livelihood, and property. Aside from restitution, the form
of compensation given to victims can also be in the form of compensation (.e.,
compensation provided by the government). In judicial practice, however, the number of
rape victims who file for compensation, either in the form of compensation or restitution,
is still low. Some of the reasons are because the victims have no knowledge about their
rights and the legal procedures that must be taken and/or feel embarrassed to claim
compensation, among others .

Restitution has long been practiced in the Indonesian criminal justice system although
its implementation is still lacking. Victims still find it very difficult to obtain
compensation as a form of accountability for any crime occurred to them, partly due to the
complicated process to obtain their rights. The complexity of victims obtaining restitution
through the legal process in Indonesia can be seen from the existing regulations. Upon
careful examination, it reveals that the provisions on restitution still contain a number of
problems. Law No. 31 of 2014 concerning Amendments to Law No. 13 of 2006 concerning
Witness and Victim Protection has indeed accommodated several provisions on the
restitution mechanism for victims of crime. The legal basis for the regulations governing
restitution and compensation consist of Government Regulation No. 43 of 2017 concerning
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the Implementation of Restitution for Children Victims of Crime and Government
Regulation No. 35 of 2020, an Amendment to Government Regulation No. 7 of 2018 on the
Provision of Compensation, Restitution, and Assistance to Witnesses and Victims. Based
on the aforementioned government regulations, further provisions regarding the technical
implementation of the restitution application examination are regulated by the Supreme
Court Regulation. Following up on this issue, on February 25, 2022, Supreme Court
Regulation Number 1 of 2022 concerning the Procedure for Completing Applications and
Providing Restitution and Compensation to Victims of Crime was issued and promulgated
in the State Gazette on March 1, 2022 .

Supreme Court Regulation No. 1 of 2022 stipulates that law enforcement officers must
use the restitution mechanism as regulated in Law No. 31 of 2014. Restitution regulated
in this law covers a wider scope than the Criminal Procedure Code (KUHAP) and serves
as a strong legal basis for restitution and its fulfillment mechanism. However, Law No.
31 of 2014 also limits the granting of restitution rights to victims of crime. Article 7A
paragraph (1) of Law Number 31 of 2014 governs the rights of victims of criminal acts, as
follows "Victims of criminal acts are entitled to restitution in the form of (a) compensation
for loss of property or income, (b) compensation for loss caused by suffering directly related
to the criminal acts, and/or (c) reimbursement of medical and/or psychological care costs."
Further, article 7A paragraph (2) the law states that the criminal act as referred to in
paragraph (1) is determined by an LPSK (Lembaga Perlindungan Saksi dan
Korban/Witness and Victim Protection Agency) Decree .

The above statements suggest that the right to restitution does not apply to all victims of
criminal acts. This right only applies to certain victims of criminal acts whose status is
"determined by an LPSK Decree". Therefore, the existence of LPSK becomes highly
significant in determining the type of crime victims who can apply for restitution. Law
No. 31 of 2014 has, however, curtailed the rights of victims of criminal acts to obtain
restitution by making restrictions for certain crimes determined by LPSK .

The fulfillment of restitution rights for victims of criminal acts in Indonesia should not be
complicated and convoluted, especially in Aceh whereby Qanun Aceh Number 6 of 2014
concerning Jinayat (crime) has taken effect. In principle, the Qanun Jinayat Law
regulates three aspects, namely criminal acts (jarimah), perpetrators of criminal acts, and
criminal sentences (‘uqubat). The presence of the Qanun Jinayat Law in Aceh is part of
the implementation of Islamic Sharia, as a special privilege and authority for the region
of Aceh (lexs specialis derogat lexs generali). Nevertheless, the regulation of criminal
norms in the Qanun Jinayat in Aceh is still very limited, as it focuses more on regulating
crimes related to public morals such as zina (adultery), gazhaf (false accusation of
adultery), sexual harassment, rape, and others .

In this study, the aim is to conduct in-depth exploration of criminal law policy and the
efforts to fulfill restitution for rape victims. Restitution for rape victims regulated in Law
No. 31 of 2014 and Qanun Aceh No. 6 of 2014 has experienced obstacles in its
implementation, and thus, it requires special policies and strategic efforts in fulfilling the
rights of victims of rape. The crime of rape is regulated in Articles 48 to 56 of Aceh Qanun
No. 6 of 2014 concerning Aceh Qanun Jinayat. Rape refers to sexual penetration of the
vagina or anus of another person as a victim by the penis of the perpetrator or any other
object used by the perpetrator, or of the vagina or penis of the victim by the mouth of the
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perpetrator, or of the mouth of the victim by the penis of the perpetrator, by coercion or
force or threat against the victim .

Criminal sentences (‘uqubat) for perpetrators of rape are regulated in Article 48 of the
Qanun Jinayat. The 'uqubat for perpetrators of rape is ta’zir (discretionary punishment)
in the form of caning of at least 125 times and at most 175 times, or a fine of at least 1,250
grams of pure gold and at most 1,750 grams of pure gold, or imprisonment of at least 125
months and at most 175 months. In fact, to aggravate the perpetrators, the Qanun Jinayat
also adds additional punishments in the form of restitution. Further, referring to Qanun
Aceh No. 9 of 2019 concerning the Implementation of Handling Violence against Women
and Children, it stipulates that the requirements for obtaining restitution must be
requested or demanded by the victim through the Public Prosecutor either before or after
a decision is made by the judge .

However, the restitution fulfilment system for rape victims in Aceh through the Qanun
Jinayat still does not provide convenience for victims. The complexity of this procedure is
the same as that for victims of other criminal offenses regulated through the general
criminal law system. The procedure for fulfilling the rights of rape victims in the form of
restitution refers to Government Regulation Number 43 of 2017 concerning the
Implementation of Restitution for Children who Become Victims of Crime and
Government Regulation Number 35 of 2020, an Amendment to Government Regulation
Number 7 of 2018 on the Provision of Compensation, Restitution, and Assistance to
Witnesses and Victims. The provisions for the implementation of the restitution
application examination are regulated in Supreme Court Regulation No. 1 of 2022, the
types of crimes of which are determined by the LPSK through the Witness and Victim
Protection Law .

To this end, this study seeks to discuss the fulfilment of restitution for rape victims based
on the Qanun Jinayat in Aceh from the perspective of the politics of law. This study
employed a normative juridical method through the legal political approach. The politics
of law 1s used as an analytical tool to examine the Qanun Jinayat in Aceh, a state policy
that has the authority to implement special autonomy and Islamic sharia .

Theory of Sentencing Policy

The policy of punishment theoretically has certain schools of thought. For example, the
utilitarian school believes that the principle of the law is to create utility or happiness for
society. Adherents of the utilitarian school incorporate practical moral teachings in the
form of the utility of law in achieving happiness for as many people as possible. Bentham
argues that the existence of the state and law is only to realize true benefit for the majority
of the people. John Rawls later developed a new theory that became known as the greatest
happiness of the greatest number. The essence of utility theory is to present the benefit
of the law in the form of efforts to create greater pleasure and happiness for a greater
number of citizens. The proponent of this theory is Jeremy Benthan; however, this theory
has been heavily criticized by Utrecht. Utrecht responds to this theory by putting forward
three critiques: 1) Utility theory does not give place to consider fairly things that are not
concrete; 2) This theory only pays attention to things that are useful and therefore its
content is general; and 3) Utility theory is highly individualistic .

According to Utrecht, law shall be able to guarantee legal certainty in human relations.
Utrecht's view is based on the assumption that law aims to protect the interests of every,
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human being, so that they are not disturbed and do not collide with larger interests. This
theory argues that the purpose of law is to protect humans, both actively and passively.
Actively, it means making efforts to create a humane social condition in a process that
takes place naturally; while passively, it means trying to prevent arbitrary actions and
abuse of rights. This theory seems to try to combine the weaknesses of legal justice and
legal certainty. The Protection Theory, from the active perspective, shows a theory of the
usefulness of law; whereas from the passive perspective, it reflects a theory of legal justice.
The new policy of the modern criminal law paradigm is shifting from retributive to
collective, restorative, and rehabilitative justice. Corrective justice seeks correction of the
offender's wrongdoing, the consequence of which i1s the offender must be punished.
Restorative justice seeks to ensure that the victim's role and position are not neglected in
the criminal justice process. Rehabilitative justice aims to prevent the offender from re-
offending and to restore the rights of both the victim and the offender. Therefore, victim
protection should be in line with the new policy of modern criminal law that emphasizes
restorative justice .

In line with the principle of restorative justice, Mardjono has advocated for this since 1985
in a seminar with the theme of the relevance of victimology. In his view, the rights of
victims must be a concern for all parties in Indonesia. The state must provide facilities to
support victims in attaining their rights, whether in official, semi-official, or private
places. The state must prioritize the rights of victims according to the victims' own
perspectives, and not from the perspective of law enforcement nor "offender-centered".
The victims' requests to address the problems that have caused their suffering in the ways
they prefer shall be given primary attention .

In the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power,
"Victims" means persons who, individually or collectively, have suffered harm, including
physical or mental injury, emotional suffering, economic loss or substantial impairment
of their fundamental rights, through acts or omissions that are in violation of criminal
laws operative within Member States, including those laws proscribing criminal abuse of
power. C. de Rover confirms that in international law, the definition of victim is no longer
limited to the person who has suffered, but also extended to the victim's close relatives or
dependents, as well as people who have suffered losses that intervene in the victim's
interests .

Articles 8-11 of the Victims Declaration outline the standards for restitution payments to
victims. Article 8 states that, "Offenders or third parties responsible for their behaviour
should, where appropriate, make fair restitution to victims, their families or dependants.
Such restitution should include the return of property or payment for the harm or loss
suffered, reimbursement of expenses incurred as a result of the victimization, the
provision of services and the restoration of rights." Article 9 states that, "Governments
should review their practices, regulations and laws to consider restitution as an available
sentencing option in criminal cases, in addition to other criminal sanctions." Article 10
states that "In cases of substantial harm to the environment, restitution, if ordered,
should include, as far as possible, restoration of the environment, reconstruction of the
infrastructure, replacement of community facilities and reimbursement of the expenses
of relocation, whenever such harm results in the dislocation of a community." Article 11
states that, "Where public officials or other agents acting in an official or quasi-official

capacity have violated national criminal laws, the victims should receive restitution from
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the State whose officials or agents were responsible for the harm inflicted. In cases where
the Government under whose authority the victimizing act or omission occurred is no
longer in existence, the State or Government successor in title should provide restitution
to the victims."

In general, perpetrators of crimes are required to return all property or payment for losses
or damages suffered, reimbursement of costs incurred as a result of victimization,
provision of services, and restoration of rights. However, in cases where compensation
cannot be obtained from the offender or other sources, the state is obliged to provide such
compensation, and the establishment of a special fund for this purpose is recommended .
Furthermore, to fulfill all restitution rights of victims, in accordance with Article 4 of the
Victims Declaration, the state is ordered that victims have the right to access and
mechanism for a speedy trial and compensation. Point 4 of the Victims Declaration states
that, "Victims should be treated with compassion and respect for their dignity. They are
entitled to access to the mechanisms of justice and to prompt redress, as provided for by
national legislation, for the harm that they have suffered."

Restitution in Islamic Law

According to Islamic law, compensation for rape victims is an inseparable part of the
corporal punishment that must be borne by the perpetrator, and thus, the judge decides
this at the same time as the decision on corporal punishment without the need for a
request from the victim. Victims are also entitled to restitution. On the other hand, if a
rape victim gives birth to a child, then the child also becomes a burden on her life, which
she should not bear. Therefore, in terms of fulfilling the rights of rape victims, restitution
should be directly determined by the judge without waiting for a request from the victims.
In Islamic law, restitution for rape perpetrators is inherent and inseparable from the main
punishment. Islamic law describes that compensation for rape victims is an inseparable
part of the physical punishment that must be borne by the perpetrator, and thus, it is also
decided by the judge together with the decision of physical punishment without the need
for a request from the victim. By attaching to the main punishment, it will be convenient
for the judge to decide on one verdict without waiting for the prosecutor's request on
restitution .

Referring to the Child Protection Law, one of the rights of children is the right to receive
restitution. The granting of restitution rights to children as victims of criminal acts is
based on the laws and regulations in force in Indonesia. The mechanism for requesting
restitution for children who are victims of criminal acts can be based on PP No. 7 of 2018
and/or PP No. 43 of 2017. Providing restitution can also be based on a court decision or
court order. In a comparison of the three decisions, the judge imposes additional penalties
to pay restitution. A comparison of these decisions shows that the judge in his/her
considerations do not consider immaterial losses for the victims .

Nevertheless, in Indonesian criminal justice system, the state's attention is more focused
on the perpetrators of crimes while the victims receive less attention. The existence of
Law Number 13 of 2006 concerning Witness and Victim Protection and Law Number 31
of 2014, an Amendment to Law Number 13 of 2006 on Witness and Victim Protection,
along with their implementing regulations, has ignited hope for protection of victims of
crime. Moreover, these laws contain provisions on restitution as the right of the victim
given by the perpetrator. However, there are a number of shortcomings in the laws. The
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renewal should refer to the values that apply in society. Indonesian legal system consists
of Western law, customary law and Islamic law, and the majority of the Indonesian
population is Muslim; hence, it is very appropriate if the values of Islamic law can be
become a reference for the current Indonesian legal reform .

In addition, based on the focus of this study, children who are victims of sexual abuse also
have the right to receive restitution. The implementation of restitution for child victims
of crime has been regulated in Government Regulation Number 43 of 2017 concerning the
Implementation of Restitution for Children who Become Victims of Crime. Still, despite
the implementation of restitution for child victims being regulated in the legislations,
restitution is still rarely carried out. Hence, there is a gap between what should be done
based on theory and concept and what exactly happens in society as a legal reality .

Criminal Law Policy in the Qanun Jinayat of Aceh

Penal policy can be defined as a rational effort to deter crime by means of criminal law.
The term penal policy has the same meaning as the terms criminal law policy and criminal
law politics (strafrechtspolitiek). Therefore, the use of these three terms in the field of
thought has the same meaning. Criminalization is a policy that establishes an act that
was previously not a criminal offense (not punishable) into a criminal offense
(punishable). In essence, criminalization is part of criminal policy as it utilizes criminal
law (penal), and thus, it is included in criminal law policy (penal policy) .

Penal policy is not merely a work of legislative technique that can be carried out in a
juridical-normative and systematic-dogmatic manner, but it also requires a juridical-
factual approach that can take the form of sociological, historical, and comparative
approaches. In addition, penal policy also requires a comprehensive approach from
various other social disciplines and an integral approach that is in line with social policy
or national development policy .

The use of legal measures, including criminal law, as one of the efforts to overcome social
problems is included in the field of law enforcement policy. As it aims to achieve the
welfare of society in general, the law enforcement policy also falls within the field of social
policy, namely all rational efforts to achieve the welfare of society. Since this issue falls
within the realm of policy, the use of criminal law is not actually a necessity. There is no
absoluteness in the field of policy because, in essence, in regard to policy matters people
are faced with the problems of policy assessment and selection from various alternatives.
The efforts to combat crime through the creation of criminal law are essentially also an
integral part of efforts to protect society (social welfare). Therefore, it is also reasonable
that criminal law policy or politics 1s also an integral part of social policy. Social policy
can be interpreted as all rational efforts to achieve social welfare which simultaneously
include social protection. Hence, the understanding of "social policy" also includes "social
welfare policy" and "social defense policy" .

Criminal law policy or criminal law politics in Indonesia also becomes a reference and
basis for the Aceh Government in formulating criminal law policy in Aceh. This is based
on the juridical logic that the Qanun Jinayat is a regional legal product that applies in
Aceh and is part of the framework of the national legal system. The formation of the
Qanun Jinayat and the Qanun on Jinayat Procedure Law is based on Law No. 44 of 1999
and Law No. 11 of 2006 concerning the Governance of Aceh. These two laws provide Aceh
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with special privileges and specificities in implementing Islamic sharia within the
framework of the unitary state of the Republic of Indonesia .

The Qanun Jinayat regulates restitution as a form of ta 'zir punishment for perpetrators
of rape. The procedures for granting restitution are further regulated in Qanun Aceh
Number 7 of 2013 concerning the Qanun on Jinayat Procedure Law. The Qanun on
Jinayat Procedure Law does not use the term '"restitution", but rather the term
"compensation". In criminal law studies, these two terms have different meanings. The
difference in the use of the term restitution in the Qanun on Jinayat Law and the term
compensation in the Qanun on Jinayat Procedure Law has been explained by the
Regulation of the Supreme Court of the Republic of Indonesia No. 1 of 2022 concerning
Procedure for Completing Applications and Providing Restitution and Compensation to
Victims of Crime. This Regulation emphasizes that the compensation regulated in the
Aceh Qanun Number 7 of 2013 on Jinayat Procedure Law is equated with restitution .
The determination of the amount of restitution imposed on the perpetrators of rape is
based on the consideration of the financial capacity of the convict or the convict's family.
This provision is a reference for judges in imposing restitution sentences as regulated in
Article 51 paragraph (2) of the Qanun on Jinayat Procedure Law and Articles 76
paragraph (5) and 77 paragraph (5) of the Qanun on the Implementation of Handling
Violence against Women and Children. Article 76 paragraph (5) regulates restitution
submitted before a judge's verdict is handed down, whereas Article 77 paragraph (5)
regulates restitution submitted after a judge's verdict is handed down. Both of these
restitution application schemes still require the consideration of the financial capacity of
the rapists or their family, and not on the consideration of the amount of loss or the
severity of the suffering experienced by the victims .

The formulation of fulfilling the rights of rape victims in the form of restitution as
regulated in Article 51 of Qanun Jinayat still adopts provisions in the Criminal Procedure
Code (KUHAP). Restitution as the right of victims must have a "victim's request"; and if
the victim does not ask for restitution, then the judge will act passive and cannot give
restitution to the rape victims. However, the problem is that not all victims understand
and know that rape victims have rights in the form of restitution .

The concept of restitution formulation that has existed in Aceh Qanun Jinayat and
Islamic law is even more dominant than the concept of restitution in Indonesian criminal
law. The concept of restitution to be applied in Aceh is different from the complicated
scheme of restitution fulfillment in Indonesia; thus, making rape victims easily obtain
their rights, since the Aceh Qanun is a very special regulation in Indonesia. The core of
the specificity of Aceh Qanun Jinayat is that it allows the full inclusion of Islamic law
rules into the Qanun Jinayat. Therefore, one of the policies of the Aceh Government in
implementing Islamic Sharia is the formation of the Qanun Jinayat. The purpose of the
formation of the Qanun Jinayat is to manifest the welfare of the Acehnese people. This
welfare can be realized by presenting the Qanun Jinayat to provide guarantee and
protection for religion, soul, reason, offspring, honor and property. One form of guarantee
and protection in the Qanun Jinayat is the realization of restitution for victims of rape .

Formulation of Restitution in the Qanun Jinayat
The formulation of restitution in the Qanun Jinayat is positioned as an additional

punishment separate from the principal punishment. An additional punishment is a
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complement to the principal punishment and is not standalone. The judge can impose the
principal punishment without an additional punishment, but not the other way around.
The separation between principal and additional punishments in the Qanun Jinayat is
largely influenced by national criminal law. However, in Islamic law, there is no such
separation between principal and additional punishments. Both the principal punishment
and the additional punishment are considered 'uqubat .

The separation between principal and additional criminal sentences in the Qanun Jinayat
can create legal uncertainty for victims in obtaining compensation. This becomes even
more complicated with the rule that restitution can only be filed by the prosecutor if there
is a request from the victim. Additionally, the judge, when determining the amount of
'uqubat restitution, must consider the financial ability of the convict. In this context, the
focus of the criminal law policy paradigm established by the Aceh Government is in
determining and implementing restitution as an additional punishment for rape victims
in the Qanun Jinayat .

The amount of restitution that can be claimed by victims in the Aceh Qanun Jinayat Law
is regulated in Article 51 paragraph (1), which only mentions the maximum amount of
750 (seven hundred fifty) grams of pure gold, and no mention of the minimum amount
that can be submitted by the victim or that can be granted by the judge. This is certainly
not a legal policy formulation that has a perspective of justice for rape victims. A criminal
sanction should not only require the perpetrator to be responsible to the state, but also to
the victim. Criminal sanctions should also be able to become a legal instrument for
personal loss recovery of victims who have experienced loss and suffering, such as in
sexual assaults like rape, despite criminal law being public law. In this case, the 'uqubat
of gold restitution imposed on the perpetrator of rape for the victim in the Aceh Qanun
Jinayat Law should be properly formulated to be able to help rehabilitate the loss and
suffering of the rape victims. Hence, the purpose of applying additional restitution
penalties can fulfill the expected purpose of punishment i.e., to fulfill a sense of justice for
the victim. This includes the provision on the requirement of "the victim's request" for
restitution in Article 51 paragraph (1), which should be replaced with a requirement for
the Public Prosecutor to automatically include a restitution claim against the perpetrator
of rape without the need for a request from the victim .

A well-formulated and balanced criminal law policy that takes into account the interests
of the perpetrators, victims, society, and the state is deemed necessary to fulfill the sense
of justice and the benefit of the law for all parties involved, including and not excluding
the victims. The presence of Islamic-based law in Aceh is highly expected by the Acehnese
people to offer a better legal solution compared to the Indonesian national law that has
been practiced to date and has yet to provide a sense of justice with the value of legal
benefit, other than certainty. Islamic-based law through the Aceh Qanun Jinayat and the
Aceh Qanun Jinayat Procedure Law is a great hope that help present a legal value of
rahmatan lil 'alamin (a mercy for all creation) for any party involved. The handling of
restitution fulfillment for rape victims in Aceh up to present still shows inequality, as
victims find it difficult to gain their rights, i.e., restitution. Even though restitution has
been stipulated, there has been no restitution carried out from 2014 to 2022 .

The data and analysis on the restitution issue showed that the restitution fulfilment
system for rape victims in Aceh through the Qanun Jinayat Law is still quite complicated.
The difficulty for victims to obtain their restitution right is the same as that for other,
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crime victims in Indonesia whose restitution rights are handled by the KUHAP and the
Witness and Victim Protection Law. Restitution in the formulation of criminal legislation,
including in this case the Qanun Jinayat, should not become an additional punishment
and separated from the principal punishment for the perpetrators of rape. The separation
between the principal and additional criminal sentences has created legal uncertainty for
victims in obtaining compensation. This is further escalated by the rules that restitution
can only be filed by the prosecutor if there is a request from the victim and that the judge
shall consider the financial ability of the convict in determining the amount of 'uqubat
restitution, regardless the loss and suffering of the victim .

The enactment of the Qanun Jinayat in this context is a legal policy and government
policy in order to protect women as victims, which is the goal of Islamic law. Therefore, as
with most legal and regulatory problems, the problem usually lies not in the substance of
the law, but in its implementation in society, which also involves law enforcement
agencies .

Conclusion

The concept of restitution in the Aceh Qanun Jinayat Law has been heavily influenced
and dominated by the restitution system in Indonesian criminal law. The fulfillment of
restitution right for rape victims in Aceh does not have to be submitted by the victim to
the judge through the public prosecutor; however, the judge can directly include the
restitution sentence to the perpetrator in the decision. In Islamic law, fines are essentially
an integral part of the principal punishment. If the perpetrator is unable to pay restitution
to the victim, then the restitution is borne by the victim's family as the people responsible
(ahliyah) for the victim, and the state is obliged to provide compensation to the victim to
restore the victim's physical and psychological conditions. In this case, the Aceh
Government also has an obligation to provide compensation to the victim, if the
perpetrator is unable to fulfill the restitution, as a form of the state's responsibility based
on the constitutional mandate. This study thus recommends that the concept of
restitution in the Qanun Jinayat be reformulated to be more applicable. Rape victims can
obtain their rights more quickly, considering that the Qanun Jinayat is a special
regulation that only applies in Aceh as part of the implementation of Islamic Sharia in
Aceh. However, in the context of the politics of law, the Qanun Jinayat shall be understood
as a government policy to provide legal certainty and justice. Any shortcoming in the
current policy means more improvements are necessary for its future implementation .
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