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Abstract:

The consumer and the professional represent the cornerstone entities within the consumer
relationship dynamics. Accurately defining these roles is paramount as it delineates the
applicational boundaries of consumer legislation concerning individuals. Consequently, a
rigorous definition of 'consumer' is imperative, especially given that we address an exception
wherein consumer-specific regulations do not supplant the general legal framework regarding
scope and functionality. Consumer protection laws primarily focus on safeguarding these
individuals while also clarifying the responsibilities of the counterparties involved in
transactions with the aggrieved party.
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Introduction:

The delineation of roles within the consumer relationship is crucial for aligning national legal
frameworks with international statutes, thereby simplifying the complexities involved in
differentiating between a consumer and a professional. This exploration has led us to define the
notions of 'consumer' and 'professional’ within the context of comparative law, examining the
extent to which domestic legislation aligns with these international benchmarks, and exploring
scenarios wherein a professional may be regarded as a consumer, particularly when engaging
in contracts beyond their expertise.

Section I: The Concept of the Consumer

To articulate the concept of the consumer comprehensively, we explore three perspectives: the
legislative definition (Subsection One), the doctrinal approach (Subsection Two), and the
judicial interpretation (Subsection Three).

Subsection One: The Legislative Concept of the Consumer

The term 'consumption' harbors dual interpretations: one rooted in economics and the other in
legal theory. Historically, consumption was solely an economic concept, symbolizing the final
phase of the economic cycle, distinct from production and distribution stages.!
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The legal recognition of 'consumer? as a category emerged primarily in the economic sphere
and subsequently permeated the legal realm, gaining prominence particularly in the early 1970s
within French jurisprudence.?

Unlike economists, who focus on the physical act of consuming goods or services, legal
scholars concentrate on the transactions individuals undertake to procure these goods or
services. Whereas the economic objective is to stimulate consumption and continually enhance
products to cater to the evolving desires of individuals, legal professionals prioritize the
protection of consumers' health and financial interests.

They strive to forge equitable contractual relationships, especially in situations where there is
an inherent imbalance of power, asserting that the general theory of obligations often falls short
in addressing the unique challenges presented within consumer relationships®, which are
frequently characterized by disparities between the contracting parties, both prior to and during
the execution of agreements.’

The French legislator has not articulated a direct definition of 'consumer.' However, through the
scrutiny of various legislative texts that address the consumer indirectly, a conceptual
framework can be discerned.

For instance, Article 2 of French Law No. 23-78, dated January 10, 1978, which focuses on
consumer protection in specific credit operations, delineates: "This law is applicable to credit
operations commonly extended to both natural and legal persons, not aimed at financing
professional activities.®" This provision suggests that the French legislator classifies a consumer
as an individual whose intent for acquiring goods or services is primarily for personal, non-
professional use.

Further insight into the consumer's definition is offered by French Consumer Law No. 949-93,
"which in Article L111-1 of Chapter One of Book One on consumer information and contract
formation stipulates: "Every professional selling goods or providing services to a consumer is
obliged, before the conclusion of any contract, to communicate the essential characteristics of
the goods or services." This clause underscores the critical role of the nature of goods or services
in the definition of a consumer.®

Additionally, Article L132-1 of Law No. 95-96, enacted on February 1, 1995, regarding unfair
terms, elaborates on this by stating: "Terms are considered unfair in contracts made between
professionals and non-professionals or consumers if they create, through their subject or effect,
a significant imbalance between the rights and obligations of the parties to the contract."® This
legal provision specifically protects consumers and non-professionals from contractual terms
that could disproportionately disadvantage them, thereby further refining our understanding of
these groups.

Some French legislators have expressed a need for a precise and specific definition of the
consumer within the preliminary articles of consumer legislation. However, the French Minister
of Justice has attributed the absence of such a direct definition to the regulatory nature of the
laws themselves. The Consumer Law of 1993,!? influenced by the necessity to accommodate
European Union directives, features a diversity of objectives, subjects, and scopes of
application. These directives include various definitions of 'consumer,' tailored to their
respective contexts and the laws enacted for their transposition.

This legislative approach underlines the challenges in establishing a single, unified definition
of 'consumer' in French law. Moreover, the absence of a fixed definition does not present an
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obstacle but rather affords the judiciary the flexibility to interpret and apply consumer law rules
pragmatically based on the specifics of each case.!!

Contrary to French legislation, European Directive No. 93-13, issued on April 9, 1993,!2
concerning the protection of consumers against unfair terms, clearly delineates the definition of
a consumer in paragraph two of Article 1. It states: "4 consumer is any natural person who acts
for purposes which are outside his trade, business, craft, or profession.'3" This directive
mandates that consumer protection measures are applicable when an individual engages in
transactions within a personal capacity, acquiring goods or services not intended for
professional use.

Similarly, European Directive No. 97-07 on the protection of consumers in distance contracts,
issued on May 20, 1997, “defines a consumer in Article 2-2 as: "Any natural person who acts
for purposes which are outside the framework of his professional activity."

In contrast, the Algerian legislator, diverging from the French approach, adopts two distinct
conceptual frameworks for defining a consumer:!® a broad concept and a narrow concept.

The earlier Law No. 89-02 '¢did not provide a definition of the consumer, but Executive Decree
No. 90-39,!7 concerning quality control and fraud suppression, defined it in Article 2 as: "Any
person who acquires, for a price or free of charge, a product or service intended for
intermediate or final consumption to meet his personal needs or the needs of another person or
an animal under his care. " This definition is notably broad, encompassing all individuals who
utilize a product or service, thus extending protection to what might be termed 'professional
consumers' as well.

On the other hand, Law 04-02, as amended and supplemented, defines the consumer in Section
3 of Paragraph 02 more narrowly, stating: "Any natural or legal person who acquires goods
offered for sale or benefits from services offered devoid of any professional character."'®

The first definition is broad, encompassing all users of the product or service through the phrase
"every person," thus including professional consumers as well, thereby adopting an expanded
meaning of the consumer concept. This does not only include what is known as the final
consumer. Furthermore, the section in Executive Decree No. 90-39, referred to earlier, includes
the intermediate consumer within its protection as outlined in Article 2."

In the second definition, found in Law 04-02 in the second paragraph of Article 3, the legislator
clarifies the term "person" mentioned in the first definition, now encompassing both natural and
legal persons as consumers, while excluding professionals by using the phrase "devoid of any
professional character.” *°This also indicates that the Algerian legislator adopts the narrow
concept of the consumer by excluding the professional category from protection.?!

By sometimes adopting an expanded concept of the consumer and at other times a narrow
concept, the legislator has kept pace with the latest developments in doctrine. The consumer
concept, initially limited to the contracting party, has been expanded to include every consumer
when the legislator uses the word "acquirer??" as per Article 3, Paragraph 1 of Law No. 09-03,%
which states: "Any natural or legal person who acquires..." Additionally, as per Article 2,
Paragraph 9 of Executive Decree No. 90-39** and Article 2, Paragraph 2 of Executive Decree
No. 90-2662°, both stipulate that: "The product is anything that the consumer acquires."

Thus, the legal definition elements of the consumer are:

. The consumer can be a natural or legal person.
. The consumer is not a professional in the transaction.
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. The purpose of the contract is to meet personal needs or the needs of another person or
an animal under care, not for resale.

. The consumer (acquirer), 2°regardless of whether they are the contractor or the user.

. Regardless of whether the product is acquired for a fee or for free.?’

Subsection Two: The Doctrinal Concept of the Consumer

The doctrinal consensus characterizes a consumer as any individual who acquires a product or
service primarily to fulfill personal or family needs, explicitly excluding professional or
commercial objectives. This perspective is supported by Jean Calais-Auloy, who articulates, "A
consumer is one who owns or uses goods or services for non-professional use." Such a
definition is foundational in understanding consumer transactions, encompassing goods or
services explicitly intended for personal consumption. These include consumable items, food
products, and pharmaceuticals.?

The array of services under this definition is broad, covering tangible offerings such as
transportation or repair services, financial services like insurance, or intellectual pursuits
including legal and engineering consultations®. It is important to note that the consumer's
intention often diverges from the non-professional criterion outlined by doctrine.*® For instance,
consider a consumer who purchases personal items that indirectly support their professional
activities, such as a lawyer acquiring furniture for their office. These scenarios do not
necessarily preclude them from being classified as consumers.?!

The guiding principle remains that if the primary purpose of a purchase is to satisfy personal
needs and legitimate desires, the individual retains their consumer status and the legislative
protections afforded to it. This interpretation acknowledges the vulnerability of consumers in
transactions with professionals.*?

Dr. Cornu further refines the definition of a consumer as "anyone who acquires a consumer
product for personal use in a non-professional manner." This aligns closely with the more
restrictive interpretations found in international conventions and European directives, which
typically describe a consumer as "that person who seeks to acquire items outside the scope of
professional activity."*?

Subsection Three: The Judicial Concept of the Consumer

The French judiciary, complementing the legislative efforts, has historically aimed to provide
robust protection for consumers®#, particularly those who may lack expertise or knowledge in
navigating complex transactions involving goods and services. The French Court of Cassation
has traditionally embraced a narrow interpretation of the consumer concept.

This perspective holds that only those individuals who engage in consumption strictly for
personal or family needs without any professional overlap merit full legal protection. However,
this judicial stance is notably distinct from that adopted by the European Community, which
defines a consumer as someone who partakes in transactions that are unrelated to their
professional activities.?

The critical distinction here is that while French judicial protections remain narrowly focused,
they are designed to shield those who clearly separate their consumer activities from
professional or commercial endeavors. This approach ensures that the protections are tailored
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and effective, addressing the specific vulnerabilities that consumers face when they step outside
the sphere of their professional expertise.>®

The question of whether legal persons can also be considered as consumers has been a topic of
considerable debate. A landmark decision by the French Court of Cassation challenged the
traditional boundaries of this definition. In a notable case, a real estate agent who purchased an
alarm system for his company was treated as a consumer under the law, entitled to protection
against unfair contract terms.’’

This agent was deemed a typical consumer, characterized by a lack of specialized knowledge
necessary to navigate complex contractual terms. This ruling introduced the concept of the
'professional consumer,' expanding the conventional definition to include professionals when
they acquire goods or services that are not directly related to their professional activities. This
pivotal decision signifies that both natural and legal persons can be recognized as consumers if
the nature of the transaction falls outside their professional scope.*®

Section II: The Concept of the Professional

Unlike the concept of the consumer, the definition of a professional has not sparked significant
controversy within legal discussions. This subsection explores the doctrinal and international
perspectives on what constitutes a professional, followed by how various legislations have
approached this definition.

Subsection One: The Doctrinal and International Definition of the Professional
Understanding who qualifies as a professional is crucial for applying consumer protection laws
effectively. It is important to review both doctrinal insights and international standards to grasp
the full scope of this concept.

First: The Doctrinal Definition

Legal scholars and international statutes offer several perspectives on defining a professional.
Commonly, a professional is described as "a natural or legal person engaged in a professional
activity, which may be industrial, commercial, artisanal, liberal, agricultural, or otherwise." 3°
This broad definition captures the essence of professional activities encompassing various
sectors. Another definition emphasizes the habitual nature of these activities, describing a
professional as "a person who regularly participates in commercial or civil activities."
Moreover, Dr. Hamdallah Mohamed Hamdallah offers a more specific characterization,
defining a professional as "a person who enters into contracts for professional purposes, such
as renting commercial spaces or purchasing goods for resale." These definitions collectively
outline the criteria for distinguishing professionals in the context of consumer laws, focusing
on the regularity and purpose of their business transactions.*’

From these delineations, defining a professional necessitates incorporating two fundamental

components:
. First Element: The offering of goods or services.
. Second Element: The practice of their activity in a habitual manner for a professional

purpose, which determines whether an individual is categorized as a professional or a consumer.
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Second: Definition of the Professional through International Conventions

The globalization of trade and the consequent free movement of goods and services have
heightened the risks associated with these products, thereby prioritizing the regulation of
producers' liability among international entities. Establishing a uniform definition of a
professional is crucial in this context, which we explore through provisions from the Hague
Convention, the Council of Europe, and the European Directive.

A- Definition of the Professional in the Hague Convention:*!
The Hague Convention of 1973, while not explicitly defining 'professional' or 'producer,’'
specifies those accountable for liability in Article 03 as follows:

. The manufacturer of the final product and the manufacturers of the component parts.

. Producers of natural goods.

. Suppliers of goods.

. Any other individual involved in the commercial chain of preparation and distribution
of goods, including those responsible for repair and replacement.

. Dependents of the aforementioned individuals are also encompassed under this
convention.

From this article, several observations can be made:

. The convention adopts an inclusive definition of the producer, covering all entities
involved in the manufacturing and distribution chain, including natural goods producers.

. The enumeration of liable parties is exhaustive, emphasizing a comprehensive scope of
responsibility.*?

B- Definition of the Professional in the Council of Europe**:

In the Council of Europe, Article 2, paragraph two, articulates the professional as "the
manufacturer of the final form of the goods or the manufacturer of the parts from which they
are composed, and producers of natural goods."**

This definition restricts responsibility to the actual producers, defining them as those who
manufacture the final products or extract raw materials, irrespective of the industrial processes
involved or their natural origins*’. This narrow focus on the direct producers, while precise,

might benefit from an expansion to include all parties involved in the lifecycle of the goods.*®

C- Definition of the Professional in the European Directive *

Article 3 of the directive defines a producer (professional) as: "A manufacturer of the product
in its final form, the producer of the raw material and the components from which it is
composed, and any person who presents themselves as a manufacturer by placing their name,
trademark, or any other distinctive mark on the product.”®

This definition specifically excludes the final seller for several reasons, outlined as follows:

. The producer has the capability to oversee and regulate various stages of product
development, ensuring that the product is consumable, functional, and safe. This responsibility
lies solely with the producer, thereby excluding the final seller from liability.*

. Producers are generally in a stronger position to absorb potential damages through
insurance mechanisms.*°
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. financial burden of the producer's insurance policies is ultimately passed on to the
consumer, typically through increased credit rates.’!

Subsection Two: Legislative Concept of the Professional

The French legislator has not provided a specific definition of the professional or practitioner
within consumer law, leaving this interpretation to jurisprudence and legal doctrine. However,
general legal principles define the term “producer” in Article 1386-6 of the 1804 Civil Code,
known as the Napoleonic Code, as follows>2: "4 producer is the manufacturer of final products,
the producer of raw materials, and the maker of internal components used in forming final
products.”

The initial definition provided by the French legislator restricted the term "producer" to
manufacturers of industrial and agricultural products and raw materials, confining liability to
this group. However, with the introduction of the 1985 European directive, this scope was
expanded. The directive's provisions were incorporated into the Civil Code, broadening the
definition to include distributors and importers as producers.>?

In contrast, the Algerian legislator did not integrate the terms "producer" or "professional" into
Algerian Civil Law until the Civil Code's amendment in 2005.%*

Under specific regulatory frameworks, the term "professional" appeared in Law No. 89-02,
concerning general rules for consumer protection (later repealed), along with its subsequent
decrees. Article 1 of this law stipulated: "Regardless of the legal system of the intervenor..."

In this context, the term "intervenor" was introduced as a broad designation encompassing
producers, manufacturers, intermediaries, craftsmen, traders, importers, and distributors.
Essentially, it referred to any professional involved in their trade in offering products or services
for consumption.>?

The Algerian legislator has notably sought to provide greater guarantees for those harmed by
broadening the scope of liability concerning the parties involved>®. Following the amendment
of the Civil Code in 2005 and the enactment of the Consumer Protection and Anti-Fraud Law
in 2009, the term "producer" was explicitly adopted for the first time in Article 140 bis,’
paragraph 1 of the Algerian Civil Code. This article stipulates: "The producer is liable for
damages caused by a defect in their product, even if there is no contractual relationship between
them and the harmed party."*

Furthermore, paragraph 7 of Article 3 of the Consumer Protection and Anti-Fraud Law defines
the "intervenor" as: "Any natural or legal person involved in the process of offering products
for consumption.”

A notable observation about this article is that the legislator did not introduce entirely new
concepts. Instead, it condensed the definition provided in Article 2, paragraph 1 of Executive
Decree No. 90-266 concerning product and service guarantees into its final paragraph.
However, this streamlined definition expanded the concept of the "intervenor" by including
both natural and legal persons.>

Additionally, the Algerian legislator embraced an expanded interpretation of the professional
producer. By framing the definition around "the process of offering a product or service for
consumption,” the legislator narrowed the scope of intervenors to those directly involved in
production stages, including manufacturing and distribution. These entities are held accountable
under the law.%°
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A synonymous term for "intervenor" or "professional" is "economic agent", defined as any
person or group engaged in economic activity. The legislator’s use of the terms "economic
agent"®! and "intervenor" appears to reflect an effort to avoid the complexity of differentiating
between categories such as professionals, manufacturers, producers, distributors, and importers.
By consolidating these roles under a single term, the legislator broadened the scope of
accountability.

This approach diverges significantly from that of the French legislator, who differentiates
between categories of intervenors. The French framework distinguishes:

. Effective Producers: Those directly engaged in manufacturing or production processes.
. Deemed Producers: Entities such as importers, distributors, and sellers who are
classified as producers under specific conditions.?

Conclusion:

The study underscores that defining the concept of the consumer—despite its inherent
challenges—is crucial as it sets the foundational rights of the parties to know the applicable
legal frameworks for their transactions, whether these frameworks are general or consumer-
specific. Clarifying the roles within the consumer relationship is imperative, particularly as it
pertains to exceptions, ensuring that consumer-specific regulations do not supplant general legal
principles in terms of their scope and function.
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